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SUMMARY:
... "Choice" has become an increasingly visible concept in modern antitrust. ... The view is that exchange that allows
for free choice enables these participants to make the best possible choices for themselves. ... The concept of free choice
found in marketing closely parallels the ideas proposed by those who view "choice" to be a core value for antitrust. ... In
accepting "free choice"as both a fundamental aspect of exchange and as a core value for antitrust, three important
questions must be answered: ... (2) How do we identify obstructions to free choice that may raise antitrust concerns? ...
In this regard, the role of antitrust is often characterized to be concerned with identifying and evaluating those market
failures that obstruct free choice. ... How should antitrust go about identifying conduct that impedes free choice? Three
points seem important. ... It is also important to recognize that the standard antitrust labels may not be the most useful
labels for characterizing constraints on free choice given the nature and multitude of forms of conduct that might
impede another's choice. ... Finally, it is important to note that having identified an impediment to free choice, not all
obstructions or even most should automatically result in an antitrust concern. ...

TEXT:
[*527]

Introduction

"Choice" has become an increasingly visible concept in modern antitrust. Reference to it may be found in recent
judicial decisions, n1 within academic literature n2 and on the part of enforcement officials. n3 In these contexts, choice
[*528] has been suggested to be an important criterion for informing antitrust. The purpose of this article is to overview
how "choice as the focus of antitrust" might be viewed from the perspective of academic business literature, with
particular emphasis given to a marketing perspective.

Marketing and "Choice"
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Though marketers and marketing are often associated with the promotion and sale of products, as an academic
discipline marketing is concerned broadly with exchange and the behavior of participants involved in exchange,
including the choices they make. n4 Given its economic roots and the business nature of the discipline, focus is given
mainly to exchange occurring between economic actors.

Marketing differs, however, from an economic perspective mainly through the level of analysis at which it studies
exchange. Marketing focuses on the individual behavior of participants versus how such individuals might behave in the
aggregate. In this respect, the marketing discipline provides a useful complement to an economic understanding of
exchange. Marketing's key contribution is its ability to render a more "fine-grained" understanding of exchange conduct,
including choice behavior.

In studying exchange, marketing concerns itself mostly with how participants go about engaging in choices to
achieve both economic and more personal ends. Though a natural inclination is to think in terms of "consumer"
choice-the choices that end users who consume goods and services make in the marketplace-marketing recognizes that
all exchange participants are involved in making choices.

Participants in exchange include consumers as well as firms and competitors up and down the distribution channel.
Suppliers, for example, make choices regarding the nature of raw materials to place into the distribution channel and
what producers to supply these raw materials to. Producers in turn make choices regarding which suppliers to obtain
raw [*529] materials from, what products to produce and how to distribute their products. Resellers also make choices
regarding the products they desire to resell and how to go about offering these products to consumers. Finally,
consumers are involved in making choices regarding where to shop, what products to consider, what brands to purchase,
how much to pay and even how to pay.

As a science, the academic marketing discipline spends much of its time attempting to understand the arenas in
which choice takes place, the choice behavior that exchange participants engage in and the factors that affect their
choices. Subdisciplines within marketing focus on these aspects of choice relative to consumers, marketers and
competitors. Following marketing's orientation, emphasis is given to understanding how individual consumers and
managers go about exchange and choice.

Applying its scholarship, marketing as an academic discipline attempts to provide guidance to marketers in how
best to conduct exchange to obtain desired outcomes. In this respect, marketers attempt to distinguish themselves in
terms of success through their ability to predict and influence the choice behavior of exchange participants. Marketing
management itself involves the design of strategies that attempt to influence exchange participants to voluntarily direct
their choices in certain ways.

Free Choice

Like other disciplines that focus on exchange, marketing envisions a marketplace in which exchange participants
involved in making choices are "free" to make the choices they want. The view is that exchange that allows for free
choice enables these participants to make the best possible choices for themselves.

Through being able to freely make decisions in an exchange, participants are thought to be able to make the best
choices that satisfy their needs and wants. In this respect, marketing assumes a marketplace that is capable of
responding to the needs and wants of exchanging participants in ways that provide choice and also in ways that permit
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participants to make the choices they desire.

Choice and Antitrust

The concept of free choice found in marketing closely parallels the ideas proposed by those who view "choice" to
be a core value for antitrust. Free choice, for example, closely parallels the perspective recently offered by FTC [*530]
Commissioner Thomas B. Leary. n5 According to Leary, one of antitrust's original values is the recognition that sellers
and buyers should be "sovereign" or "free" to make economic choices in the marketplace. n6 The concept also underlies
the academic contributions of Neil Averitt and Robert Lande that focus on consumer sovereignty and choice. n7

According to these authors, two fundamental conditions for "sovereign" choice include: (1) a range of options made
possible through competition; and (2) the ability to select freely among these options. n8

In accepting "free choice"as both a fundamental aspect of exchange and as a core value for antitrust, three
important questions must be answered:

(1) How do we provide for exchanges that permit free choice?

(2) How do we identify obstructions to free choice that may raise antitrust concerns?

(3) How do we evaluate the antitrust implications of those obstructions that are found?

In the following sections each of these questions is examined.

Providing for Exchanges That Permit Free Choice

Though differing philosophies exist and interpretations vary, a market economy based on free enterprise and
competition is thought by many to provide the necessary environment for exchanges that permit free choice. From an
economic perspective, most consider it axiomatic that perfect competition or the perfect functioning of a market will
lead to circumstances that yield free choice. n9 Led by the "invisible hand" of the market, a perfectly competitive market
is thought to motivate participants to engage in patterns of exchange that insure choices exist and that such choices may
be freely decided upon. n10 In general, as market characteristics diverge from perfect competition, "market failures"
may occur. In this regard, the role of antitrust is often characterized to be concerned with identifying and evaluating
those market failures that obstruct free choice.

[*531]

Identifying Impediments to Free Choice

How should antitrust go about identifying conduct that impedes free choice? Three points seem important. First, it
is fundamental to recognize that we should be looking for impediments to the freedom of all exchange participants,
including consumers in the choices they make, and also the freedom of firms in the choices they make. For consumers,
this includes the freedom to make choices about the goods and services that they want to purchase and consume. For
firms, this includes the freedom to make choices regarding the goods and services they want to offer for sale and
consumption in the marketplace. While we may wish to weight these freedoms differently, each must be at least
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recognized if we espouse free choice as a core value. n11

It is also important to recognize that the standard antitrust labels may not be the most useful labels for
characterizing constraints on free choice given the nature and multitude of forms of conduct that might impede another's
choice. One approach might be to look directly at the conduct in question and examine its effects, in a sense bypassing
the labels. This difference may be more semantic than real, but focuses attention on the nature of the obstruction rather
than the label.

An offshoot of focusing on the nature of obstruction is that we begin to move away from the distinctions of
consumer protection and antitrust. Both address competition law and concern choice, but each in many respects has
developed separately from the other. On this point, Averitt and Lande have suggested "choice" provides the potential to
be a unifying concept for these two areas. n12 This is an important point and one that is deserving of further exploration
in and of itself.

Finally, it is important to note that having identified an impediment to free choice, not all obstructions or even most
should automatically result in an antitrust concern. The fact is that while some impediments are the product of predatory
calculations to obtain gains through the intentional obstruction of the choices made by consumers or rivals, the majority
of impediments to free choice are merely the result of one participant's choices happening to be at odds with another
participant's choices. In effect, one participant's freedom [*532] of choice just happens to impinge on another
participant's freedom of choice. The challenge in such situations is the question of how we resolve the trade-offs that
emerge in these "conflicts of choice."

This last point brings us to "standards." Just how might we go about judging impediments to free choice in the
marketplace? In particular, how might we evaluate the more difficult circumstances involving "conflicts of choice?"

Evaluating Impediments to Free Choice

In concept, one approach to evaluating impediments to free choice is to think in terms of the familiar concepts and
process underlying welfare analysis. n13 In short, applying such a concept to choice leads to a standard that would
permit those activities (in this case those activities that impede another's free choice) only where they result in the total
value of gains to society exceeding the total value of losses to society.

Though such an approach has obvious operational challenges, conceptually it possesses the flexibility to deal with
so-called predatory impediments to choice. In addition, it also is capable of dealing with the more difficult circumstance
where one participant's free choice is simply at odds with another participant's free choice.

As a standard, welfare analysis provides both a criterion (in terms of societal welfare) and a process (through
comparison of gains and losses stemming from impediments to choice) for balancing these tradeoffs. Though welfare
analysis may provide guidance for dealing with choice, in pragmatic terms, as with many issues in antitrust, a further
challenge is in operationalizing such a standard. On this point, one approach is to think in terms of the possible range of
options for incorporating choice into the antitrust process.

At one end, choice might be viewed as already sufficiently accounted for thorough application of current
methodologies that calibrate the existence of competition (and by inference choice) based on price considerations. As
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Lande points out, however, there are many circumstances where price theoretic interpretations of a competitive
marketplace may not effectively capture choice concerns. n14

[*533]

At the other end of this range, choice might be given more formal consideration through explicit analysis of
impediments to choice and then balancing those tradeoffs that arise where conflicts of choice are found. Such an
approach requires that antitrust expand beyond its current emphasis of issues relating to price competition to account
more fully for the range of nonprice competitive arenas in which choice takes place. Viewed from a marketing
perspective, however, nonprice arenas of competition often provide for the most vibrant forms of competition found in
the marketplace.

In the middle of this range of options, choice might be incorporated by permitting concerns for choice to be
considered where circumstances suggest constraints on free choice to be a significant issue. At present, this appears to
be the current state of affairs for antitrust. Though continuing to focus on price as the most important arena of
competition, nonprice related arenas of competition (e.g., innovation, product variety) in which significant choice
decisions occur have garnered increasing attention in antitrust.

Conclusion

Choice has long been considered a central tenet of exchange from the perspective of both economics and
marketing. Choice has gained increasing visibility in modern antitrust. As a concept, "choice" yields the potential for
antitrust to more fully serve its goals of protecting competition and maximizing consumer welfare.

Focus on choice provides a basis for better understanding competition. Choice centers attention on competition as
the primary means through which choices are made possible in exchange. Moreover, choice focuses attention on the
range of competitive arenas in which choice behaviors occur.

Focus on choice also provides a foundation for understanding how to better protect competition. For one, choice
facilitates the understanding that all participants to exchange engage in choice. Further, choice permits emphasis and
understanding of impediments to free choice therefore capturing better the essence of anti-competition.

Finally, choice in the context of antitrust can benefit from both economics and marketing. Each provides a
complementary basis for understanding and implementing choice in antitrust.

FOOTNOTES:

n1 See, e.g., United States v. Microsoft Corp., 87 F. Supp. 2d 30, 44-50 (2000) (discussing the deleterious effects of Microsoft conduct on
choice); NCAA v. Bd. of Regents, 468 U.S. 85, 106-08 (1984) (suggesting that consumer choice is to be the guiding principle in American
antitrust); FTC v. Indiana Fed'n of Dentists, 476 U.S. 447, 459 (1986) ("an agreement limiting consumer choice . . . cannot be sustained");
Allied Tube & Conduit Corp. v. Indian Head, Inc., 486 U.S. 492, 500 n.5 (1988) (quoting 7 P. Areeda, Antitrust Law <pmark><pmark>
1503, at 373 (1986)) (determining that the challenged activity "might deprive some consumers of a desired product"); Bates v. State Bar of
Ariz., 433 U.S. 350, 369 n.20 (1977) ("[t]he public is entitled to know . . . useful information that will enable people to make a more
informed choice") (quoting 235 JAMA 2328 (1976)); United States v. Cont'l Can Co., 378 U.S. 441, 455 (1964) ("price is only one factor in
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a user's choice"); United States v. Brown Univ., 5 F.3d 658, 677 (3d Cir. 1993) (labeling the crucial issue as whether the challenged practice
"actually enhances consumer choice"); Berkey Photo Inc. v. Eastman Kodak Co., 603 F.2d 263, 287 (2d Cir. 1979) (labeling a crucial issue
as whether "the free choice of consumers is preserved"); Butler Aviation Co. v. Civil Aeronautics Bd., 389 F.2d 517, 520 (2d Cir. 1968)
(analyzing effect of corporate acquisition on consumer choice).

n2 See Neil W. Averitt & Robert H. Lande, Consumer Choice: The Practical Reason for Both Antitrust and Consumer Protection Law, 10
Loy. Consumer L. Rev. 44 (1998) [hereinafter Averitt & Lande, Practical Reason]; Neil W. Averitt & Robert H. Lande, Consumer
Sovereignty: A Unified Theory of Antitrust and Consumer Protection Law, 65 Antitrust L.J. 713 (1997) [hereinafter Averitt & Lande,
Consumer Sovereignty]; see also Louis B. Schwartz, "Justice" and Other Non-Economic Goals of Antitrust, 127 U. Pa. L. Rev. 1076 (1979);
S.J. Liebowitz & Stephen E. Margolis, Should Technology Choice be a Concern for Antitrust Policy?, 9 Harv. J.L. & Tech. 283 (1996);
Malcolm B. Coate & Andrew N. Kleit, Introduction: The Economics of the Antitrust Process, in The Economics of the Antitrust Process
1-15 (Malcolm B. Coate & Andrew N. Kleit eds., 1996); see generally Robert H. Lande, Consumer Choice, Not Price or Efficiency, as the
Focus of Antitrust, An Agenda for Antitrust in the 21st Century, American Antitrust Institute (June 15, 2000); Spencer Weber Waller,
Antitrust as Consumer Choice: Comments on the New Paradigm, An Agenda for Antitrust in the 21st Century, American Antitrust Institute
(June 15, 2000).

n3 FTC Commissioner Thomas B. Leary, Freedom as the Core Value of Antitrust in the New Millennium, ABA Antitrust Section, 48th
Annual Meeting Chair's showcase Program (Apr. 6, 2000) ". . . seller freedom implies the ability to have access to needed inputs or channels
of distribution, and recognizes that sellers must be free to make efficient choices. Similarly, consumer freedom implies the right to buy in
open markets from seller who can be trusted."

n4 See Shelby D. Hunt, General Theories and the Fundamental Explanda of Marketing, J. Marketing, Fall 1983, at 9, 13 (characterizing the
discipline as the "behavioral science that seeks to explain exchange relationships"). See also Wroe Alderson, Marketing Behavior and
Executive Action: A Functionalist Approach to Marketing Theory (1957); Richard P. Bagozzi, Toward a Formal Theory of Marketing
Exchanges, in Marketing Theory: Classic and Contemporary Readings 791 (1979); Franklin S. Houston & Jule B. Gassenheimer, Marketing
and Exchange, 51 J. Marketing 3 (1987); Philip Kotler, A General Concept of Marketing, 36 J. Marketing 48 (1972).

n5 Leary, supra note 3.

n6 Id.

n7 Averitt & Lande, Practical Reason, supra note 2; Averitt & Lande, Consumer Sovereignty, supra note 2.

n8 Id. at 44-47.

n9 See generally Edwin Mansfield, Microeconomics: Theory & Applications (5th ed. 1985); F.M. Scherer & David Ross, Industrial Market
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Structure and Economic Performance (3d ed. 1990).

n10 Adam Smith, The Wealth of Nations (5th ed. 1937) (1776).

n11 In this regard, the objective of antitrust as maximizing consumer welfare is generally interpreted to tip the balance of weighting toward
consumers.

n12 Averitt & Lande, Practical Reason, supra note 2, at 44 ("The antitrust laws are intended to ensure that the marketplace remains
competitive, so that a meaningful range of options is made available to consumers . . . . The consumer protection laws are intended to ensure
that consumers can select effectively from among those options with their critical faculties unimpaired . . . .").

n13 By welfare analysis I refer to considerations of allocative efficiency.

n14 Lande, supra note 2.
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