APPENDIX |
Section 768.28(9), Fla. Stat. (2005)

Pursuant to Article 27.3(b), the text of the 2005 version of Florida Statutes Section 768.28(9) is
printed below, for information only:

(9) (a) No officer, employee, or agent of the state or of any of its subdivisions shall be held
personally liable in tort or named as a party defendant in any action for any injury or damage
suffered as a result of any act, event, or omission of action in the scope of her or his employment
or function, unless such officer, employee, or agent acted in bad faith or with malicious purpose
or in a manner exhibiting wanton and willful disregard of human rights, safety, or property.
However, such officer, employee, or agent shall be considered an adverse witness in a tort action
for any injury or damage suffered as a result of any act, event, or omission of action in the scope
of her or his employment or function. The exclusive remedy for injury or damage suffered as a
result of an act, event, or omission of an officer, employee, or agent of the state or any of its
subdivisions or constitutional officers shall be by action against the governmental entity, or the
head of such entity in her or his official capacity, or the constitutional officer of which the
officer, employee, or agent is an employee, unless such act or omission was committed in bad
faith or with malicious purpose or in a manner exhibiting wanton and willful disregard of human
rights, safety, or property. The state or its subdivisions shall not be liable in tort for the acts or
omissions of an officer, employee, or agent committed while acting outside the course and scope
of her or his employment or committed in bad faith or with malicious purpose or in a manner
exhibiting wanton and willful disregard of human rights, safety, or property.

(b) As used in this subsection, the term:
1. "Employee™ includes any volunteer firefighter.

2. "Officer, employee, or agent™ includes, but is not limited to, any health care provider when
providing services pursuant to s. 766.1115, any member of the Florida Health Services Corps, as
defined in s. 381.0302, who provides uncompensated care to medically indigent persons referred
by the Department of Health, and any public defender or her or his employee or agent, including,
among others, an assistant public defender and an investigator.

(c) For purposes of the waiver of sovereign immunity only, a member of the Florida National
Guard is not acting within the scope of state employment when performing duty under the
provisions of Title 10 or Title 32 of the United States Code or other applicable federal law; and
neither the state nor any individual may be named in any action under this chapter arising from
the performance of such federal duty.



